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Studies in History and Jurisprudence. By James Bryce, 
D.C.L. New York, Oxford University Press, American Branch, 
1901. — xxiii, 926 pp. 

A historian and university professor of civil law, who becomes a 
parliamentary leader and a member of the ministry of a great empire, 
may be expected to regard the law at an angle different from that of 
the average student and teacher. He will naturally be more attracted 
to public law than to private law ; he will feel more interest in the 
way in which private law is made than in the finished product ; and 
in his examination of institutions or theories he will never lose sight 
of their social utility. The essays collected in this book are in part 
the result of Mr. Bryce's activity as Regius Professor of Civil Law 
at Oxford for nearly a quarter of a century ; but only one of them, 
that which treats of marriage and divorce (Essay XVI), deals with 
topics ordinarily discussed in a course of institutes, and even in this 
essay it is the question of the legislative attitude which directs and 
controls the investigation. It is again from the point of view of the 
legislator that Mr. Bryce studies the development of Roman and of 
English law, in Essays XIV and XV, and the extension of these 
systems throughout the world in Essay II. A larger number of 
studies deal with public law. The Roman Empire is suggestively 
compared and contrasted with the British Empire in India (Essay 
I) ; the constitutions of primitive Iceland, of the late Dutch republics 
in South Africa and of the new Australian federation are described 
and criticised (Essays V, VII, VIII) ; and, in two of the most original 
studies in the volume, constitutions are compared as regards their 
flexibility or rigidity and as regards the action upon them of cen- 
tripetal and centrifugal forces (Essays III, IV). A third group of 
studies deals with theories fundamental to politics and to law ; but 
even these matters are treated practically. In discussing obedience 
(Essay IV), the author is not concerned with the question why men 
should obey, but with the questions why they do obey and whether 
they are likely to go on obeying. The following essays on sover- 
eignty, natural law and the relation of law and religion (Essays X, 
XI, XIII) are historical studies of concepts actually held, and of their 
effect upon men's minds. In describing and comparing the different 
methods of legal science (Essay XII), the author is chiefly interested 
in their practical value in shaping legislation and in facilitating the 
application of law. Essay VI, on the views of the Constitution of 
the United States presented by Hamilton and by de Tocqueville, is 
largely a demonstration of the uncertainty of political forecasts. The 
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inaugural and valedictory lectures which Mr. Bryce delivered at 
Oxford on assuming and on abandoning his professorship indicate 
the same mental bent. Each emphasizes the practical value to the 
English barrister of some knowledge of Roman law. The principal 
difference is that in 187 1 the lecturer laid more stress on the direct 
advantages of such knowledge to the practitioner, and in 1893 on 
the educational value of Roman jurisprudence in cultivating clear 
legal thinking. In Essay XII Mr. Bryce distinguishes four methods 
of studying and presenting law. One of these methods he discusses 
respectfully but never employs — the metaphysical. 

Mr. Bryce's close touch with affairs, and with great affairs, and 
the breadth of his reading, his experience and his sympathies, show 
themselves to advantage on almost every page of this volume. There 
are few of these essays which give the impression of striking origi- 
nality ; there is none which the reader at once feels to be subtle or 
profound, although many of them go deeper than they seem to go. 
A British statesman who is either subtle or profound learns to dis- 
guise those qualities in his public utterances, and these studies are 
intended and adapted to reach a fairly wide circle of readers. All 
of the essays, however, are characterized by that quality which is 
called common sense, but which, if common at all, is common only as 
a latent and inarticulate instinct which is capable of responding to 
that most uncommon thing, a happy formulation. In other words, 
they are characterized by practical wisdom. 

Of this book more than one edition should be required, and in future 
American editions it is to be hoped that the present unwieldy single 
volume will be divided. It is also to be hoped that a few statements 
of minor importance, some of which are scarcely correct while others 
are misleading, will be reconsidered. For example, on page 55 it is 
said that before the end of the Roman Republic there were many 
freedmen in the Senate. The references collected by Mommsen 
(Staatsrecht, I, 459) indicate the presence only of sons of freed- 
men. On page 163 we are told that the powers of the Roman 
magistrates were not limited by statute. It is of course true that the 
magistrates were limited by the possible intercession of colleagues or 
of tribunes far more than by statute, but the statement as it stands 
is too strong. " Purely political cases " in American federal juris- 
prudence are not easily defined in few words, but the definition 
given on page 196 would have excluded the jurisdiction of the 
United States Supreme Court in many cases in which it has been 
exercised, e.g., in the legal-tender cases. On page 330 Livingston is 
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described as " author of the Louisiana code "; but the Louisiana code 
suggests the civil code, of which Livingston can hardly be termed, 
with propriety, the author. On pages 539, 540 it is urged that 
the amending power in the United States cannot be regarded as 
sovereign, because this power so rarely acts. Here Mr ; Bryce seems 
to confuse what he elsewhere carefully distinguishes, — legal and 
practical sovereignty. That "some" of the earliest Roman jurists 
were priests, as is said on page 676, is a needlessly cautious state- 
ment; and the chief pontiff, Tiberius Coruncanius, is remembered, 
not because he was ready to give advice to everybody (ibid.), but 
because he gave legal instruction to laymen. Finally, to say that 
the law of the Roman Empire held its ground in northern France in 
the form of customs is to give a fake impression of the character 
of these customs, which was essentially Teutonic. 

The question of the genesis of the Roman ius gentium brings us 
on more debatable ground ; but the reviewer is not able to share the 
author's conviction that the development of this body of law ante- 
dates the establishment of the peregrine prastorship (pp. 570-575, 
753). What little evidence we have indicates that prior to the middle 
of the third century B.C. the peregrine who obtained legal protec- 
tion at Rome, whether through a hospes or a patron or by virtue of 
treaty, was protected according to the rules of the Roman civil 
law. There is no evidence that ius gentium was ever applied, even 
at a later period, to any peregrines except those who were subjects of 
Rome. It accordingly seems probable that the ius gentium was 
worked out after the conquest of Sicily and simultaneously with the 
establishment of provincial government. When whole peoples were 
deprived of their previous political organization and converted into 
Roman subjects without receiving Roman citizenship, new law 
was for the first time needed. The protection of the Roman civil 
law could not be extended to these subjects by treaty, for they had 
no state organizations with which treaties could be made. These 
dediticii, however, could not be left without legal protection ; and 
such protection was given them at home by the provincial governors 
and at Rome by the peregrine praetor. These magistrates had to 
make their own law, and they, or rather the jurists on their councils, 
gradually made the ius gentium. It is a result of Mr. Bryce's failure 
to accept this theory that he ascribes the establishment of the formu- 
lary procedure to direct legislation (p. 741). This system of pro- 
cedure must, on the contrary, have been gradually worked out in the 
courts of the peregrine praetor and of the provincial governors ; and 
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the Lex Aebutia, according to this view, simply permitted the city 
praetor to hear informal pleadings and to send to the iudices such 
formulas as had long been used in the peregrine courts. 

It is to be hoped that these studies will stimulate, in the United 
States, the study of Roman public law. In the government of the 
Roman Empire Mr. Bryce has found lessons useful to a British 
statesman. In the politics and public law of the last two centuries 
of the Roman Republic there is much that might be made useful 

Munroe Smith. 

Les republiques parlementaires. Par Albert Soubies et Ernest 
Carette. Paris, Ernest Flammarion, 1902. — viii, 195 pp. 

As parliamentary republics this book designates France in Europe 
and Hayti, Santo Domingo, Venezuela and Chili in America. This 
classification is quite correct. The other European republic, Switzer- 
land, is properly excluded from the category of parliamentary govern- 
ments ; but the reason given for it is not very clear. It is held that, 
the people themselves exercising a part of the functions of the gov- 
ernment or of the assemblies, the system cannot be parliamentary, 
but is rkpublicain dkmocratique. But on the other hand we have the 
fact that, in the first place, in the Swiss national government 
the people do not exercise the functions of the government, or of 
the assemblies, except in the form of an occasional referendum; 
and in the second place, if they did, it is difficult to see why that 
relation between legislative and executive which determines the 
parliamentary character might not exist. 

This book appears to hold that the rigime ripublicain parlemen- 
taire requires two things : first, that the people should exercise their 
powers through delegates; and, second, that the executive and the 
legislature should be harmonized (solidarisks) by means of a ministry. 
Without the first the system would be democratic instead of 
republican, and without the second it would be presidential instead 
of parliamentary. Taking this definition or description of the regime 
ripublicain parlementaire as correct, it is not easy to understand why 
Switzerland should not be excluded from the category of parliamen- 
tary republics on account of failing in the second requirement rather 
than in the first. It does not seem that the occasional reference of 
a legislative act to the voters, in accordance with a popular demand, 
is sufficient to make a system democratic instead of republican in the 
sense in which these two words are used in this book, or in any other 



